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United States Circuit Court of Appeals for the Ninth Circuit.

WILLIAM J. BEYAN, et al.,

Plaintiffs in Error,

vs.

THE UNITED STATES OF AMEiR-

ICA,

Defendant in Error.

Stipulation as to Printing of Record.

It is hereby stipulated and agreed by and between

counisiel for the plaintiffs in error and detfendant in error

that the following- poi'tions of the transcript of record on

appeal may be omitted by the clerk of tM& court in the

printing thereof, viz

:

The original answer, pages 23 to 28, inclusive.

Order sustaining demjurrer to answer, page 32.

'Bond on writ of error, pages 64 to 66, inclusive.

Motion to strike out parts of amended answer, pages

43 to 44, inclusive.

Order allowing plaintiff to amend oomplaint, paige 31.

iSummons, pages 12 to 14, inclusive.

Demurrer to answer, pages 29 and 30, inclusive.

Oitations.

April 28, 1898.

JOHN T. OAREY,

Ooiunsel for Plaintiffs in Error.

SAMUEL KNTOHT,

Counsel for Defendant in Error.

[Endorsed]: Filed April 28, 1898. F. D. Monckton^

Clerk.



William J. Bryan, et a/., vs.

In the Circuit Court of the United States, Ninth Cicuit,

Northern District of California.

THE UNITED STATEiS OF AMEK- ^

lOA,

Plaintiff,

vs.

WILLIAM J. BRYAN, JESSE D, > No. 11,791.

OARR, WILLIAM MATTHEWS,
WILLIAM W. STOW, and HENRY
MILLER,

Defendants. ,

Complaint.

The United States of Atoeirica, 'by Charles A. Garter,

Esq., its attoTney, complains o(f Williami J. Bryan, Jesse

D. Oarr, William Matthews, William W. StoAv, and Henry

Miller, the above-naimed defendants, and for cause of

complaint alleges as fellows:

For that, heretofore, said defendant William J. Bryan,

as principal, and Jesse D. Oarr, Williami Matthews,Will-

iam W. Stow, and Henry Miller ,as sureties, to-wit, on

the fonrteeuth day of July, in the year of our Loi*d one

thousand eight hundred and eighty-six, at the city and

county of San Francisco, in the State and Northern Dis-

trict of California, by their certain writing obligatory

duly signed by them and sealed with their seals, dated

on the said fourteenth day of July, one thoiusand eight

hundit d and eighty-six, a true and correct copy whereof,
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duly authenticated with the seal of the auditor's office of

the Treasury Departanent ol the said United States for

the Postothce Department, sealed thereto, and the signa-

ture of T. B, Coulter, Sixth Auditor and Aiuditor of the

Tii'easury for Postoflice Department, signed thereto (the

said original bond being on tile in auditor's office), is now

shown the Court, have acknowledged themselves to be

held and firmly bound, jointly and severally, unto this Uni

ted States in the just and full sum of three hundred thous-

and dollars, to be paid to the said plaintiff, which said

writing obligatory was and is subject to a certain condi-

tion therein written, in substance to the effect following:

That whereas, the said William J, Bryan was postmaster

at San Francisco, State and District aforesaid, it was con-

ditioned, among other things, that if the said William J.

Bryan should faithfully discharge all the duties and

trusts imposed <^)n him, either by law or the rules or regu-

lations of the Postoffice Department, and faithfully, once

in three months, or oftener if thereto required, render ac-

counts of his receipts and expenditures as postmaster to

the Postoffice Department, in the manner and form pre-

scribed by the Postmaster General, in his several instruc-

tions to postmasters, and should pay the balance of all

moneys that should come to liis hands from postage col-

lected, postage stamps, and stamped envelopes sold, or

money orders issued by him, or from any other source

connected with the postal service, in the manner pre-

scribed by the Postmaster General of the United 'States,

for the time being, and should keep safely, without loan-

ing, using, depositing in other banlvS, or exchanging for

(j'ther funds than as allowed by law, all the public money

collected by him, or otherwise at any time placed in his
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poissession and custody, till the samie is ordered by the

Postmaster General to be transferred or paid out; and

when such orders for transfer for pa.yment are received,

shoiuld faithfully and promptly make the same as direct-

ed, and should also faithfully do and perform, as agent

and depositary for the Poistofflce Department, all g-uch

acts and things as might be required of him by the Post-

master General; and, moreover, should faithfully account

with the United States, in the mianner directed by the

said Postmaster General, for all moneys, postage stamps,

staimped envelopes, postal cards, bills, bonds, notes,

drafts, receipts, vouchers, money orders, blanks, mail keys,

maps, and other property and papers which he, the post-

master, or as agent and depositary as aforesaid, should

receive for the use and beneflt of the said Postofflce De-

partiment, then the said obligation should be void; other-

wise of force. And it was further expressly agreed and

istipulated that in case the said Williaim J. Bryan, post-

master, should, during Ms term of office, execute a new

bond with diffewnt siureties, all the parties to the said

obligation shofuld be held and bound for all charges

against the siaid postmaster up to the end of the quarter

during which such new bond should be executed; and the

acceptance of such new bond, whenever the same might

be signified by the Postmaster General, should date from

the last day of such quarter, as by a copy of the said writ-

ing obligatory hereto attaiched marked Exhibit "A," and

made part of this declaration, will more fully appear.

And the said plaintiff alleges that the said William J.

Bryan was postmaster lat San Fraucisco, in the State and

Northern District of California, from and including the

twenty-first day of June, in the year of our Lord one thou-
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sand ejgiit hundred and eigihty-six, to and including the

thirtieth day oif June, one thousand eight hundred and

ninety.

That the said office was and is the office referred to in

and for which said bond was g'iven as hereinbefore re-

cited.

And the said phiintiff further avers that the said Wil-

liaim J, Bi^an did not well and faithfully execute and dis-

charge the duties and trusts iiuipo»ed on him as such post-

master, either by laiw or the rules and regulations of the

Postofflce Depart.ment, and did not once in three months

or oftener, when required, faithfully or otherwise render

an account of his receipts and expienditureis as such post-

master to the Poistoffice Department in the manner and

form prescribed by the Postmaster General in his several

instructions to postimasters, and did not pay the balance

of all moneys that came into his hands in the manner

prescribed by the Poistmiaister General of the United

States for the time being or othermse.

And the said plaintiff assigns as a breach of the condi-

tions of the said writing obligatory that the said William

J. Biryan ,while he was postmiaster as aforesaid, did from

time to time in his official capacity as such postmiaster,

collect and receive divers sum of money on his money-or-

der account, for which he neglected to render his account

to the Postoffice Department in the manner and. form or

otherwise as prescribed by law; which sumis of money so

received on his money-order aceount, and not accounted

for as aforesaid on the thirtieth day of June, one thou-

sand eight hundred and ninety, amounted to the sum of

nine thousand three hundred and ninety-nine dollars and

eighty-eight cents, and that the said William J. Bryan, on
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the said thirtieth day of June, one thousand eight hun-

dred and ninety, did not, nor has he at any time since,

paid said sum of nine thousand three hundred and ninety-

nine dollars and eighty-eight cents, or any part thereof.

That the official accounts of the said William J. Bryan,

ais such postmaster, under his official bond or writing ob-

ligatory, were on the thirtieth day of April, one thousand

eight hundred and ninety-two. adjusted at the Treasury

Department of the United States, in conformity with law

and the rules and regulations of the said Depai-tment

made in pursuance of law. Whereby the said sum of or

balance of nine thousand three hundred and ninety-nine

dollars and eighty-eight cents has been ascertained and

reported to be due to the United States from said William

J. Bryan, postmaster as aforesaid. By means of which

said breach of said writing obligatory as hereinbefore

signed and set forth an action hath accrued to the said

plaintiff to have and demand of and from the said defend-

ants, hereinbefore mentioned, the said sum of nine thou-

sand three hundred and ninety-nine dollars and eighty-

eight cents.

That the sum herein last mentioned has been demand-

ed by plaintiff from the said defendants, but that they

have utterly neglected and refused to pay the same or

any part thereof.

And the said plaintiff further alleges that the said de-

fendants are residents of the Northern District of Cali-

fornia.

Wherefore, plaintiff became and is entitled to and so

demands judgment against the said defendants for the

sum of nine thousand three hundred and ninety-nine dol-

lars and eighty-eight cents, together with lawful interest
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thereon fi^om the thirtieth day of April, one thousand

eight hundred and ninety-twio, and cost,s of suit.

(Signed) CHARLES A. aARTER,

United States Attorney.

Exhibit "A."

OElRTIFICATE TO COPY OF BONID.

Chief Clerk,
'1

Fonm 1026.

Exhibit "A." Office of the Auditor of the Treasury

For the Postoffice Department.

I, T. B. Coulter, Auditor of the Tteaisury for the Post-

office Department, do hereby certify the annexed to be a

true and correct copy of the oinginal bond, diated July 14,

1886, of William J. Bryan, late postmaister at San Fran-

cisco, in the State of Californtia, pertaining to his alceounts

in the office of the Sixth Auditor of the Treasury.

In testimiony whereof, I have hereunto signed my name,

and caused to be affixed my seal of office, at the city of

Washington, this twelfth day of April, in the year of our

Lord one thousand eight hundred and ninety-thriee.

[Seal] T. B. COULTER,

Sixth Auditor and AiiditoT of the Treasury for the Post-

office Depar'tment.

Presidential Confirtmiation.

{No, 1116, iSeries of July, 1883.)

Read the Directions before Signing.

Insert the names of the sureties in full in the body of

the bond, and place of residence; also the date. The sig

natures to the bond should be witnessed, and the certifi-
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caite on the inside should be signed by a justice of the

peace, adding his oMcial title, or if signed by a notary

pu'blic, maiyor, or judgie, he should affix his seal. Correct

the njajne of the postmaster if wrongly written. His first

niaime should be signed in full.

Know All Men fby These Presents, That we,

William J. Bryan, of San Francisco, in the coun-

ty of San Francisco, State of California, and Jesse

D. Carr, of Salinas, Monterey county, State of California,

and William Matthews, AA'illiam W. Stow, and Henry

Miller, of the city and county of San Francisco, State of

Califoi-nia, are held and firmly bound unto the United

States of Ajmerica in the just and full sum of three hun-

dred ($300,000) thousand dollars; for the payment where-

of, well and truly to be imade, we bind oui'selves, our

heirs, executors, and administrators, jointly and several-

ly, by these presents.

In witness whereof, we have herennto subscribed O'ur

najmes and affixed our seals this fourteenth day of July,

in the year of our Lord one thousand eigiht hundred and

eighty-six.

Whereas, the aboveibounden William J. Brj-an was ap-

pointed postmaster at San Francisco, as aforesaid, on the

'2/1 day of June, 1886, by and with the advice and consent

of the Senate of the United States.

Now, the condition of this obligation is such, that if

the said WiUiaim J. Bryan shall faithfully dischai-ge all

the duties and trusts Lmiposed on him either by law or the

rules and regulations of the Postoffice Department and

faithfully, once in three months, or ofteuer if thereto re

quired, render accounts of his receipts and expenditures,
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as postmiaster, to the Postoiffice Department, in tbe man-

ner and form prescribed by the Postmaster General, and

sJiall pay the balance of all moneys that shall come into

hia hands., from postage collected, po>sttaig:e stamps, and

stamped envelopes sold, ov money orders issued by him;,

of fHoni any other source connected with the postal ser-

vice, in the mianner prescribed by the Posftmaster General

for the time being, and shall keep safely, without loan-

ing, using, depo'siting in other banks or exchanging for

other funds than as allowed by law, all the public money

collected by him, or otherwise at any time placed in his

piossession and custody, till the same is ordered by the

Poistamaster General to be transferred or paid out; and

when such orders for transfer or payment are reiceived,

shall ifaithfully and promptly make the same a,s directed;

and shall also faithfully do and perform all of the duties

and obligations imposed upon or required of him 'by law

or the rules and regulations of the Department, in con-

nection with the money-order business; and shall also

faithfully do and perfonm, as agent and depositary, for

the Po'stO'ffice Department, all such acts and things as

miay be required of him by the Poistmaster General; and

moi^eover, shall faithfully account with the United States,

in the manner directed by the said Postmiastcr Genenal,

for all moneys, postage stairaps, stamped en^^lopes, pos-

tal cards, bills, bonds, notes, dra,fts, receipts vouchers,

money orders, blank®, mail kej^s, maips, and other prop-

erty and papers which he, as postmaster, or as agient and

depositary OiS aforesaid, shall receive for the use and ben-

efit of the said Postoffice Department, then the above ob-

ligations shall be void; othea'wise, of force. And it is

hereby expressly agreed and stipulated that in case the
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said William J. Biyan, postimaister, shall, during his term

of (jffice, execute a new bond with different sureties, all

the parties to the above oblioation shall be held and

bound for all charges against the said postmaster up to

the end of the quarter during which sueh new bond shall

be executed; and tlie acceptance of such new bond, when-

ever the same ma,y be signified by the P'ostmaster Gen-

ei^al, shall date from tke last day of such quarter.

Witness to the Signatures

:

Honand''Jm'lth'' ?• M. WILLIAM J. BRYAN. [Beal]

ain"/^^'lth' JE'SSE D. OARR. [Seal]

Honand'^sE'- WILLIAM MATTOHEWS. [Seal]

H^nd'smith.^*"""^' WILLIAM W. STOW. [Seal]

Houind''sS/^?h'-
HENRY MILLER. ['Seal]

Oity aud County of San Francisco,

)

State of California. \

I hereby certify that Jesse D. Carr, of Salinas, Monterey

county California, and William Matthew^is, William W.

Stow, and Henry Miller, the sureties above-named, and

M'ho have signed the foregoing bond, are responsible and

sufficient to insure the payment of double the entire pen-

alt?^ named therein.

Witness my hand this 14 day of July, A. D. 1886.

[Seal] HOLLAND SMITH, J. P.,

Notary Public in and for the Oty and County of San

Fran^cisco, Stiate of California.
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1

State of California,
)
} SIS.

City and Oounty of San Firanciscio. V . -

Jesse D, Carr, of Salinas, Monterey eofunty, California,

and William Matthews,William W.Stow, and Henry Mil-

ler, snreties, being duly sworn, depose and say, and each

fo<r himself deipioses and says, he ha^ executed the within

bond, and that his place of reisidence is correctly stated

therein; that he is a freeholder of said State, and that he

is worth the sum here set a,gtainst his name, O'ver and

aihoive all debts and liabilities existing against him, and,

a.lso, over and above whatever property the laws of the

State exempt from levy or sale, the total suim thus as-

siured amounting to six hundred (|600,000) thousand dol-

lars.

Figures here.

JESSE D. OARIE, 1200,000

WILLIAM MATTHEWS, 100,000

WILLIAM W. STOW, 100,000

HENDRY MILLER. 200,000

Subscribed and sworn before me this 14 day of July,

1886.

HOLLAND SMITH,

Notary Public in and for the City and Oounty of Slan

Francisco, State of California.

Postmaister's Oath.

This Oath mnist ibe Executed by the Postimaster at the

Time of Execution of Bond.

I, William J. Bryan, having been ai>pointed postmaster

at the city and county of San Francisco, and State of Call-
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fornia,, do solemiilj swear (or affirm) that I will faithfully

perform all the duties required of me, and abstain from

everything forbidden by the laws in relation to the estaib-

lishment of postoffiees and post roads within the United

States; and that I will honestly and truly aecooint for and

pay over any moneys belonging to the said United States

which may coane into my possession or control; and I also

further swear (or affirm) that I will support tbe Consti-

tution of the United States: So Help Me God.

WILLIAM J. BRYAN, P M.

Sworn before me, the subscriber, a notarj^ piulblic in and

for the city and county of San Francisco, this 14th day

of July, A. D. 1886 ; and I certify that, to the best of my
knowledge and belief, the person above named is of an

age at which he is competent to contract by deed under

the laiws of this State.

HOLLAND SMITH,

Notary Public in and for the Oity and County of San

Framcisco, State of California.

Note.—^This oath must be taken before a justice of the

peace, mayor, judge, notary public, clerk of a court of

record competent tio administer an oath, or any Oifflcer,

civil or military holding a commission under the United

States and if the oath is taken before an officer having

an otfficial seal, such seal should be affixed to his certifl-

cate. '
'

Two hundred thousand dollars.

One hundred thousand dollars.

One hundred thousand dollars.

Two liundi'ed thousand dollars.
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In the Circuit Court of the United States, Ninth Circuit

Northern District of California.

THE UNITED STiATES OF AMEE-
lOA,

Plaintiff,

vs.

WILLIAM J. BEYAN, JElSSE D. )
^'^- ^^''^^^

CAEE, WILLIAM MATTIHEWS.

WILLIAM W. STOW, and HENEY
MILLEE,

Defendants.

Demurrer.

Niow comes Williaim J. Bryan,, Jesise D. Oarr, William

Miattliews, Williaim W. Stow, and Heniy Miller, de'fend-

ants in the above-entitled cause, by their attorney, John

T. Carey, Esq., and appear in said caaise and file this,

their demurrer to the complaint on file herein, and de^

mur to said complaint upon the gronnds following, to-

wit:

I.

Tbat said complaint does not state facts snfficient to

constitute a eaiuse of action.
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II.

That said complaint is uncertain in tliis, that it cannot

be ascertained theiefrcmi whether' the breach alleged is

for failing to render accounts in nuanner and form as re-

quired by law or for failing to pay over moneys that came
into defendant Biyan's hands as postmaster.

III.

That said complaint is uncertain in this, that it cannot

be ascertained therefrom w^hether the moneys alleged to

be due are for postal revenues, postage collected, postage

stamps, stamped envelopes sold or for money orders is-

sued by defendant Bryan as postmaster.

Wherefore, defendants pray that said complaint may

be dismissed, that they and each of them may go hence

without day, and that they may have and recover their

costs in this behalf expended.

JOHN T. CAREY,
Attorney for Defendants.

United States of America, )

} ss.

State and Northern District of Oalifomia. \

William J. Brjan, one of the defendants named in the

foregoing demurrer, being duly sworn, deposes and says

that the foregoing demurrer is not interposed to delay

the said cause or any proceeding therein.

Subscribed and sworn to before me this 14th day of

December, 1894.
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I hereiby cei-tifj thiat I aim aittoi-uey for tiie defeudants

in the above-entitled action, and tliat in mj opinion the

foregioing demjurrer is well founded in point of law, and

proper to be filed in the said cause.

Dated this 14th day of December, 1894.

JOHN T. OAREiY,

Attorney for Defendants.

[Endorsed]: Filed Dec. 14, 1894. W. J. Costigan,

Clerk, By W. B. Beaizley, Deputy Clerk.

At a stated term^ to-wit, the Feibruairy term, A. D. 1895,

of the Circuit Court of the United States of Ajnierioa.,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco^ on Wednesday,

the 26th day of June, in the ye'ar of our Lord one

thousand eight hundred and ninety-five.

Present: The Honorable JOSEPH McKENNA, Cir-

cuit Judge.

UNUTEID iSTA'TE'S, ^
'• '

vs. ) ^'o. 11,791.

WiM. J. BRYAN et al. J
'I

Order Granting Leave to File an Amended^DecIaration.'^

Upon motion of Samiiiel Knight, Eisq., Assistant United

States Attorney, and upon suggestion of the death of W.

W. Stow, one of tihe defendants herein, ordered that

plaintiff have leave to file an amended declaration.
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At a stated term, to-wit the July term, A. D. 1895, of the

Circuit Court of the United State® of America, of the

Ninth Judicial Circuit, in and for the Xorthem Dis-

trict of California, held at the courtroom in the city

and count}' of San Francisco, O'U Thursday, the 1st

day of August, in the year of our Lord one thousand

eight hundred and ninety-five.

Presenl: The Honorable JOSEPH McKEiN:N"A, Or-

cuit Judge.

UNITED STATED, ^

I

vs. V No. 11,791.

WM. J. BRYAN et al.
J

Ordei- Substituting Vanderlyn Stow, A. N. Drown, and W.

F. Herrin, Defendants, in Place of W. W. Stow, Dec'd.

Ux)on motion of S^am'uel Knight, Esq., Assistant United

States Attorney, it is ordered tiiat Vanderlyn Stow, A.

N. Drown, and W. F. Herrin, executors of the last will

and testament of William W. Stow, deceased be, and they

hereby are, substituted as defendants herein in place

and stead of said William W. Stow, deceased. And it is

furthei' ordered that a writ of scire facias issnie herein,

directing]: the said Vanderlyn Stow, A. N. Drown, and W.

F, Herrin, executors as afoTesiaid. to appear and answer

herein, within twenty davs after service of said writ.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

THE UNITED STATES OF AiMBR-

ICA,

Plaintiff,

v,s.

WILLIAM J. BRYAN, JESSE D.

OARR,, WILLIAM MATTHEWS, and

HENRY MILLEiR and VANDER-
LYN STOW, A. N. DROWN and W.

F. HERRIN, as Executorps of the Last

Will and Tesitament of Williami W.

Sitow, Deceast'd,

Defendants.

Writ of Scire Facias.

To the United States Marshal for the Northern District

of California :

Whereas, it appearsi by the records of the court above-

named that the United States of America commenced an

action against the said William J. Bryan, Jesse D. Oarr,

William Matthews, Heniy Miller, and William W. Stow

on the 22d day of April, 1893, for the recovery of the sum

of nine thousand three hundred and ninety-nine dollars

and eighty-eight cents, together with lawful interest

thereon from the thirtieth day of April, one thousand

tMght hundred and ninety-two, and costs of suit, which
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said sum was claimed by said plaintiff to be due it by rea-

son of a breacli oi a ceiaaiu boud to tiie said p^iaintiif

made aud executed by said William J. Bryan, as princi-

pal, and said Jesse D. Carr, William Maitthews, Henry

Miller and William VV. Htow, as sui'eties tiiereof ; and

Whereas, it aippeare ttiat since the filing of said decla-

ration of complaint in said action, to-wit, on the 11th day

of February, 18U5, the said William W. fc^tow died, and

such proceedings were thereaftei' duly had in the {Su-

perior <3ourt of the city and county of San Francisco, in

said State and iS'orthern District of California, that on

the 5th day of March, 1895, letters testamentary were is-

sued to said Vanderlyn Stow, A. N. Drown, and W. F.

Hei*rin, the executors named in the last will and testa-

ment of said deceased, who thereupon qualified as such,

and ever since have been and now are the duly appointed,

qualified, and acting executors as aforesaid; and

Whereas, it appears by the records of this court in said

cause that on the 1st day of August, 1895, an order was

duly made by the Judge of this court, substituting the

said Vanderlyn Stow, A. N. Drown, and W. F. Herrin as

executors as aforesaid, as parties defendant in said cause

in the place and stead, of said William W\ Stow, deceas-

ed;

Now, therefore, you ai-e hereby commanded to forth-

with serve upon said Vanderlyn Stow, A. N. Drown, and

W. F. Herrin, executors ais aforesaid, this writ, coanmand-

jng them to appear and answer in said cajuse within

twenty days from and after the service of this writ; other-

\\ise judgiment will be taken and entered against them as

prtyed for in the complaint filed herein, and of this writ

you will make speedy service and due return.
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Wiinesis, tbe Honoraible MELVILLE W. FULLER,
Cliki" Justice of the United States, this 1st day of August,

A. D. 1895.

[Seal] W. J. COSTIGAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

United States Mai'shal's Office, )

Northern District of California.
)

;
I hereby certify that I received the within writ on the

5th day of August, 1895, and personally served the same

on 7th day of November, 1895, on A. N. Drown, by deliver-

ing to and leaving with A. N. Drown, said defendant

named therein, personally, at the city and county of San

Francisco, in said District, a certified copy thereof.

San Francisco, November 8th, 1895.
.

BARRY BALDWIN,
U. S. Marshal.

By T. J. Gallagher,

Deputy.

United States Marshal's Office, )

Northern District of California.
)

I hereby certify that I received the within writ on the

5th day of August, 1895, and personally served the same

on the 6th day of August, 1895, on Vanderlyn Stow and

W. F. Herrin, by delivering to and leaving with Vander-

lyn Stow and W. F. Herrin, said defendants named there-
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in, personally, ait the city and county of San Frianicisco^ in

said District, a certified copy thereof.

San Francisco, August 6th, 1895.

BABRY BALDWIN,
U. S. Marshal.

By T. J. Gallagher,

Deputy.

Endorsed]: Filed Novennber 8th, 1895. W. J. CJosti-

gan. Clerk.

At a stated term, to-wlt, the November term, A. D. 1897,

of the Circuit Court of the United States of Aaneriea,

of the Ninth Judicial Circuit, in and for the Northem

District of California, held at the courtroom in the

city and county of San Francisco, on Monday, the

27th day of January, in the year of our Lord one

thousand eight hundred and ninety^six.

Present: The Honorable JAMES H. BEATTY, Dis-

trict Judg-e, District of Idaho, assigned to hold and hold-

ina' Circuit Court for this District.
'fe

THE UNITED STATEiS

vs. y No. 11,791.

WM. J. BRiYAN et al.

Order Overruling Demurrer to Declaration.

The defend a:nt's demurrer to plaintiff's complaint here-

in, heretofore submitted, and ha\4ngl>e^n fully consider-

ed, it is ordered that said demurreir be, and the same

hereby is, overruled, with leave to the defendants to an-

swer herein within ten days.
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In the Circuit Court of the United States, Ninth Circuit

Northern District of California.

TIHE UiNITBD STATES OF AMER-
lOA,

Plaintiff,

vs.

WILLIAM J. BRiYAN et al.,

Defendiants.

Amended Answer.

By leave of the Court first bad and oibtiained, defend-

ants file this amiended answer, and for answer to the com-

plaint on file herein in the a;bove-entitled action, defend-

ants William J. Bryan, Jesise D. Carr, William Matthews,

Henry Miller, and Wm. F. Herrin, A. N. Drown and

Vanderlyn Stow, executors of the last will of W. W.

Stow, heretofore substituted herein as defendants in

place of W. W. Stow, deceased, maike the following ad-

mission and denials and averments by way of denials and

defense

:

I.

Deifendants admit the execution and delivery of the

bond attached to and marked Exhibit "A" and made a

part of the complaint herein, in the manner and at the

time, for the amount, for the purpose, and upon the condi-

tion® a8 alleged in the complaint.
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II.

Defendant® admit tbait Williatin J. Bryan was post-

mlaistei' at San Francisco, State and Northern District of

Oalifornia, from and including the 21st day of June, 1886,

to and including the 30th day of June, 1890.

III.

Defendants adtoiit that the said office, tio->wit, post-

mraster o^f Sian Francisco, State and Northern District of

California, was and is the office referred to in and for

which said bond was given.

IV.

Defendants deny that said William J. Bryan did not

well or faithfully exercise or discharge the duties or

trusts imposed upon hitmi ais such postmaster, either by

law or the rules or regulations of the Postoffice Depart-

ment; deny that said William J. Bryan did not once in

three months, or oftener when required, faithfully, or

otherwise, render an account of his receipts and expendi-

tures as such pO'Stm'aster, to the Postoffice Depiartment,

in the manner and form prescribed by the Postmaster

General, in his several instructions to postmasters.

Defendants deny that said William J. Bryan did not

pay the balance of all moneys that came into his hands

on money order account in the manner prescribed by the

Po'Stmiaster G-eneral; but. on the contrary, defendants

aver that said William J. Bryian well and truly and faith-

fully exercised and discharged all the duties and trusts

imposed on him as such Postmaster either by law or tJie
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rules and regulatioiis of the Poistofflce Department, and

did faithfully render an account of hisi receipts and ex-

penditures as such \piostmaster to the Postoffice Depart-

ment, in the manner and form prescribed by the Post-

maister General, in his several imstructions to poistmast-

ers, and did pay to the United States all moneys that

came into his hands, on his money order accounts, in the

manner and form prescribed by law and the rules and

regnlations of the Postmaster Crenenal to postmasiters.

V. ' %
>'

These defendants deny that William J. Bryan, while he

was postmaster at San Prancisco, State and Northern

District of California, in breach of the conditions of said

bond, or from time to time, or at all, in his official capa-

city as such postmaster, or at all, did collect or receive

divers or any sumis of money on his money order account,

or at all, for which he neglected to render his acicounts

to the Postoffiee Department, in the manner and form, or

mannei- or form prescribed by law, or at all; b^t, on the

contrary, defendants aver that said defendant William J.

Bryian accounted for and paid over to the United States,

all money received by him, on his money order account,

while postmaster aforesaid, and faithfully aoeounted for

all money orders which he, asi postmaster or aigent, a®

aforesaid, received, for the use and benefit of the said

Postioffice Department.

•71.

Defendants admit that on tihe 3d day of June, 1890,

there was due the United iStates, upon the money order
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account at the postoffice at San Francisco, State and

Noi-tliern District of Oalifoa-nia, the sum of nine thousand

three hundred and ninety-mine and 88-100 (9,399.88) dol-

lars; and defendants fur-ther admit that siaid William J.

Bryan did not at the date last aforesaid, nor has he at

any time since, paid said sum or ainy part thereof; but in

this connection and by way of defense to this action^

these defendants aver that one James S. Kennedy, during

the early part of the year 1890 wais, and for several years

prior thereto had ibeen, a clerk in the postofflce at San

Francisco, State and Northern District of California ; that

he took and held such office under the Civil Service Laws

of the United Stat.es and the rules and regulations adopt-

ed pursuant to said law governing the appointment, pro^

motion, and tenure of said office, and as such clerk had

charge of the mone^^ order a,ccoiunts and money order

funds of said postoffice.

That said Jam^s S. Kennedy, between the 5th day of

Januai-y, A. D. 1890, and the IStli day of March, A. D.

1890, received, collected, embezzled, and converted to his

own use, divers sums of the money order funds of said

postoffice, which said sums of money so received, collect-

ed, emibezzled, and converted to his own use amounted to

the sum of nine thousand three hundred and ninety-nine

and 88-100 (9,399.88) dollars, which said sum and money

order funds are the siame for which this suit is brought

against defendants herein. That said Kennedy was, on

the 8tih day of April, 1890, indicted by the United States

Grand Jury, in and for the United States District Court,

for the Northern District of California, for said offense,

and thereafter on the 13th day of May, A. D. 1890, was

convicted of said crime. Tbat defendant, William J.
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Bryan, as postmaster afoiiesaid, used all the diligence and

suporvisoi-y care over said clerk that a prudent, painatak-

ing" chief officer could over a subordinate officer, to pno^

tect the United States, amd to secure the faithful dis-

charge of Ms duties ais such clerk, and had no knowledge

or intim'ation of the misia/pipropriation of f^aid money

order funds by siaid Kennedy until after said crime had

been consumm^ated ; nor did said Bryan at any tiane re-

ceive, nor has he yet received, said money order funds or

any part thereof so misiappropriated, stolen, and embez-

zled by said Kennedy.

VI.

T'hiat said money order funds so embezzled and misap^

propriated by the said Kennedy was lo^ to' the United

States without the fault or negligence of defendant, Wil-

liam J. Bryan.

VIII.

That the business and wofrk of the international money

order desk in the jiostoffice at San Francisco, State of

California, from the time defendant William J. Bryan as-

sumed the duties of postmaster of siaid po'stoffice, up' to

the time said incineys were embezzled and misappropriat-

ed by said Kennedy had increased nearly one hundred

per cent, and the ••lerical force was entirely inadequate

to keep up the ^vork of the mioney order fund department

to meet the requirements of the rules and regulations of

the Postcftice Department, of which fact th.e Postmaster

Genera^, was from tin.e to time advised, and defendant

William J. Bryan, as postmaster aforesaid from time to
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time within <,'igliteeii months prior to the embezzlement

cf 8ai<l funds jiuade frequent and urgent appeals to the

Postmaster General for additional clerical help at said

interj-ational money older desk; but to heed or grant said

applications the Postoffice Depairt;ment failed, neglect-

ed, and lefuseil until after said Kennedy had discovered

the means and (pj»ortunity of misappropriating money

order funds handled by him without the probability of

being detected. That had the department furnished

or ]>enniited the employment of an adequate clerical

f(»rce 10 keep up tlie work of the international money

ordei' desk at siiid poi^offlce in the manner and form re-

quired by the Eulei!? and Kegulations of the Postoffice De-

partment, the said Kennedy could not have stolen and

embezzled said funds or any part of them without imme-

diate dc'tection.

IX.

That said Kennedy, under the Eules and Regulations

of thf Postoffice Department, was in the custody and

charge of the money order funds of the international

mcTiey order desk in said postoffice at the time said funds

were emleyzled by him as aforesaid, and never came into

the hands of defendant Bryan as postmaster or otherwise.

X.

That the postoffice inspectors aprpointed by the Post-

office Deipartment at Washington, pursuant to their

duties in that behalf, had inspected the money order de-

partimiout of the postoffice at f?an Francisco. California,

out a short time before the discovery of the embezzle-

ment committed by Kennedy as hereinbefore alleged, but
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failed to discover said embezzlement or any defalcation

at his desk or in said money order department.

XI.

These defendants deny that a cause of action therefor

accrued to the United iStates to have and demand of and

from said defendant or either of them the said sum of

nine thousand three hundred and ninety-nine and 88-100

(9,399.88) dollars, or any sum whatever.

Wherefore, defendants, having fully aniswered plain-

tiff'is complaint herein, pray tliat they and each of them

may go hence without day. And defendant William J.

Bryan further prays the judgment of the Court thtat the

said money order funds were emibezzled and lost to the

United States without his fault or negligence; and that

the Court decree that he iniay be credited on his money

order account as postmaister in the sum of nine thousand

three hundred and ninety-nine and 88-100 (9,399.88) and

the accrued interest thereon.

PAGE, McCUTCHEN & EELLS, and

JOHN T. CAREY,
Attorneys for Defendant.

REUBEN H. LLOYD,

Of CoTinsel.

State of California, i

} ss.

City and County of San Francisco.
J

Wm. J. Bryan, being duly sworn, deposes and says

thiat he is one of the defendants in the above-entitled ac-

tion; that he has read the foregoing amended answer and
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knows the eontents thereof; that the same is true of his

own knowledge, except as to the matters therein stated

on his information or belief, and ais to those matters that

he believes it to be true.

WM. J. BRYAlN.

Suibiseribed and sworn to before me this 3d day of No-

vemiber, 1897.

[Seal] P. J. KEN^NEDY,
Notary Public in and for the City and County of San

Francisco, State of California.

Service of a copy of the wit.Mn ajnended answer is here-

by admitted this 3d day of November, 1897.

SAMUEL KNIGHT,

Asst. U. S. Attorney.

[Endorsed] : Filed November 3d, 1897. Southard Hoff-

man, Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

THE UMTEiD STATES OF AMER- \

lOA,
)

Plaintiff,
'

vs.

WILLIAM J. BRYAN et al.,

Defendanr®.

Demurrer to Amended Answer.

And now comes the plaintiff aiboYe-named and deninrs

to the amended answer on file herein, and for oanse of

such demurrer alleges:

I.

That said amended answer does not state facts suf-

ficient to constitute a defense to the cause of action in

plaintiff's comiplaint contained.

II.

That said amended answer doeis not staite facts snf-

ficient to constitute a counterclaim to the camse of action

in plaintiff's complaint contained.

Wherefore, plaintiff prays that its said dennufprer be

sustained, and that judgment be rendered and entered

in its favor for the amount set forth in the complaint, in-

terest thereon and costs hereof.

SAMUEL KNIGHT,

Assistant U. S. Attomev.
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Certificate.

I hereby certify that in my opinion, as counsel, the

foregoing demaiiTer is well fo-unded in point of law.

SAMUEL KNIGHT,

Assistant U. S. Attorney.

(Service of the within deauurrer by copy admitted this

i^th day of Noveniiber, 1897.

PAGE, McCUTOHEN & EElLiLS,

J. T. OAEE Y,

Attorneys for Defendants.

[Endorsed] : Filed November 9, 1897. Son/thard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, Northern District of California.

THE UNITED STATES OF AMEIR-

lOA,

Plaintife,

^ >' No. 11,791.

WILLIAM J. BRYAN et al.,

Defendants.

Findings.

This cause came on to be heard on the 29th day of No-

vember, 1897, upon the demurrer of the plaintiff to the

amended answer of the defendants, and was argued by
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counsel ior tlie respective paities, and submitted to the

Court for couisideratiou and decision. And tiie same hav-

ing been fully considered, and said demuiTer having

been sustained, the Cioui't iww hnds the issues of fact

herein in favor of the plaintift', and, ais a conclusiou of

law therefrom, that plaintiff is entitled to a judgment

herein against the defendants in accordance with the

prayer of the complaint.

Let judgment be entered herein aecordingiy, with

costs.

Dated November 3(>th, 1897.

W, W. MOEiROW,

Circuit Judge.
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In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, Northern DiHrict of California.

THE UNITED STATES OP AMJEE. 1

lOA,

Plaintiff,

VIS .

WIILLIA'M J. BRYAN, JESSE D.

OAlRE^ WILLIAM MATTHEW'S,
HENRY MILLER^ and WILLIAM F.

HERRIN, A. N. DROWN, and

VANDERLYN STOW, as Executors

•of the Last Will of W. W. Stow, De-

ceased,

Defendants.

) No. 11,791.

Judgment.

In this cause the Oourt having sustained the demurrer

of plaintiff to the amended answer of the defendants, and

ordered that findings be filed and judgment entered here-

in in favor of the plaintiff in accordance with the prayer

of its complaint herein; and the findings of the Ooiurt hav-

inig been this day filed herein:

Now, therefore, by virtue of the law, and by reason of

the findings aforesaid, it is considered by the court that

the United States of America, plaintiff, do have and re-

cover of and from William J. Brj'.an, Jesse D. Carr, Wil-
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liam Matthews, and Henry Miller, and William F. Her-

rin, A. N. Drown, and Vanderlyn iStow, as executors of

tbe la,st will of William W. IS^tow, deceased, defendants,

the sum of twelve thouisand live hundred and forty-eight

and 84-100 dollars ($12,548.84), together with its costs in

this behalf expended, taxed at $56.05.

Judgment entered November 30, 1897.

[Seal] SOUTHARD HOFFMAN,

)
Clerk.

A true copy. Attest:

SOUTHARD HOFFMAN,
Clerk.

[Endorsed]: Filed Nov. 30, 1897. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, in and for the Northern District of California.

THE UNITED STATES OF AMER-

ICA, 1

vs } No. 11,791.

WM. J. BRYAN et al., )

Certificate.

I Southard Hoffman, clerk of the Qrcnit Conrt of the

Unlied States, for the Ninth Judicial Qrcuit, Northern

District of California, do hereby certify that the forego-



34 William J. Bryan, et ah, vs.
«\

Lug piapers hereto annexed constitute the judgment roll

in the above-entitled action.

Attest my hand and the seal of said Oircujiit Court this

30th day of November, 1897.

[Seal] SOUTHAjRD HOiFFfMA'K,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed]: Filed Nov. 30, 1897. Southaind Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Ciruit

in and for the Northern District of California.

AT LAW.

THE UNITED STATES OF AMER-
ICA,

Plaintiff,

WILLIAM J. BRYAN et al,

Defendants.

No. 11,791.

Opinion on Demurrer.

'Suit for the breach of certain conditions of a postmast-

er's bond, in failing to account and pay over to the Post-

office De'pantment the sum of $9,399.88. Answer that

the money was eanibezzled by a clerk who held his office

under Civil Service Laws. Demurrer to a.nsw^er. De-

murrer sustained.
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H .S. FOOTE, Esq., U. S. Attorney, and SAiMUEL

KMGHT, Eisq., Assistant U." S. Attorney.

JOHN T. CAKiE Y, Esq., and Messrs. PAGE, Mc-

CUTOHEN & EELiLiS, Attorneys for Defend-

ants.

MOiIIEiO'W, Oirciuit Judge.—This case ooomes up on a de-

murrer to the answer filed by defendants to complaint. The

suit is brought by the United States against William J.

Bryan, as principal, and Jesse D. CaiT, Wm. Matthews,

Wim. W. Stow, and Henry Miller, as sureties, for the al-

leged breaich, by said defen'da,ntis, of the conditions of a

certain writing obligatory or bond signed amd executed

by theim on July 14, 1886, a coipy of which is annexed a;nd

made a part of the comiplaint. It is alleged that Wm. J.

Bryan wais the postmaister of Sa.n Francisco, in the State

and Northern District of California, from and including

the 21st of June, 1886, to and including the oOth of June,

1890; that, as such postma siter, he gave, as principal, with

the remaining defendants as sureties, his official bond in

the sum of |300,000, for the faithful discharge of all thie

duties and trusts iimiposed upon him, either by law or the

rules or regulations of the Postoffice Department, and

faithfully, once in 3 mouths, and oftener, if thereto re-

quired, render accounts of his receipts and expenditures

as poistmastei' to the Postoffice Department, in the ma;n-

ner and form prescribed by the PostmaisteT General, and

should pay the balance of all moneys thait should eouie

to Ms hands from mouey orders issued by him and should

safely keep all the public money collected by him or other

wise at any time placed in his possession and custody, till

the same is ordered by the Postmaister General to 'be

transferred or paid out; and should faithfully account
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;!/; ' ' "^

with the United States, in the manner direcTCd bj the

said Poistmast^er General, for all mioney orde'Ps which he

as poistmjaster, or as agent and depositary as aforesaid,

shoiuld receive for the use and benefit of the said Postof-

fice Department. It is further alleged that said Wm. J.

Bryan did not well and faithfully execute and disicharge

the duties and trusts imposed on hion as such postmaster,

either by law or the rules and regulations of the Fost-

oMce Department, and did not once in 3 months, or often-

er when required, faithfully or otherwise render an ac-

count of his receipts and expenditures as such postmaist-

er to the Postoffice Department in the manner and form

prescribed by the Poistmaster General in his several in-

structions to postmasters, and did not pay the balance of

all moneys that came into his hands in the mjanner pre-

scribed by the Postmaster (jeneral of the United iStates

for the time being otherwise. The particular breach

of the conditions of the bond alleged is that said Wm. J.

Bryan, while he wais postmaster ais aforesaid, did from

time to time, in his official capacity as such postmaster,

collect and receive divers sums of money on his money-

order account, for which he neglected to render his ac-

count to the Postoffice Department in the manner and

form or otherwise as prescribed by law, which sums of

money so received on his money-order account, and not

accounted fot as aforesaid on the 30th day of June, 1890,

amounted to the sum of $9,399.88, no part of which sumi

has been paid. The answer filed to this complaint by the

defendants admits the execution and deliverj^ of the

bond, for a breach of which the United States is suing; ad

mits that William J. Bryan was postmaster ais alleged;

denies that he did not well or faithfully exercise or dis-
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chaiTgie the duties or trmsts iunipoised upon him ais ^uch

positmaster in the particulairs alleged in the eom-plaint;

admitis, however, that on the 3d day of Juntr, 1890, there

was due tlie ITnited States, upon the m^oney-order ac-

count at the Postofflce of Sam Fraincisoo. the sum of |9,-

399.88, and that, at said date, ot at any time since, said

sujm or any part thereiof, has not been paid by said Wil-

liam J .Bryan. It is then averred, by way of defense to

the action, that the siatid sum of |9,399.88 wais collected,

embezzled, and converted to hiis own use by James S.

Kennedy, a clerlv in the postoffice at San Francisco, who

had taken and held said office under the Oivll Service

Laws of the United States and the rules and regulations

adopted pursuant to said law governing the appointmentt,

promotion, ^nd tenure of said office; that said Kennedy

was subsequently indicted bly a United States Grand

Jury, in the District Court of the United 'States for the

N^orthern District of California, for said offense, and was

thereafter convicted of said crime. It is further averred

that the defendant William J. Bryan, as poistmasteT

aforesaid, need all the diligence and supervisory care over

said clerk that a prudent, painstaking chief officer could

over a subordinate officer, to protect the United States,

and to secure the faitihiful discharge of his duties a® such

clerk, and had no knowledge or intimation of the imisap-

propriation of said money order funds by said Kennedy

until after said crime had been consummated; nor did

said Bryan at any time receive, nor has he yet received

said money-order funds or any part thereof so misap^

propriated, stolen, and embezzled by said Kennedy.

Counsel for the United States have demun-ed to this an-

swer, and our attention is directed to that part of the
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an-swei- which sets up, by wjuy of defense, that the money

which the defendant Bryan failed to account for was re-

ceived and embezzled by a clerk who had ibeen appioint-

ed and held his o-ffiee under the Civil Service Laws of the

United States. In other words, the qiies.tioii to be deter-

mined is, whether this is g^ood matter of defenise to the

action brought by the United States for the alleged

breach of defendant Bryan's official bond. The liability

of a public officer upon his official bond is governed, to

a large extent, by the terms of the bbnd itiself, and the

duties imposed upon himi by law. The tenms of the bond

sued on in this case are a,bsolute. No exceptions are pro-

vided for. The condition ol the obligation was that he

should faithfully discharge all the duties and trusts im-

posed on him, either by law or the rules and regulations

of the Postofflce Department, etc., etc. The law, rules

and regulations required him to aiccount for all the

moneys received by him as postmaster. It is admitted

by the answer that he did not account for the sum) sued

for, viz, 19,399.88, and the defense ^made is as aboive stat-

ed. Nowhere, either in the law or in the rules and regu-

liations of the Postoffice Depafrtment, is there any proivis^

ion releasing a postmaster from his liability to the Gov-

ernment where money-order funds, of which he had the

possession, have been embezzled by a clerk who held his

office as such under the Civil Service Laws of the United

States. The Court certainly cannot import such an ex-

ception into the conditions of the bond. The leading

case on the general subject of the liability of dep'ositaries

of public moneys on their oiffieial bonds is United States

V. Preseott et al., 3 How. 578. In that case, a receiver of

public mo-neys had given a bond conditional, among

other things, that he would "well, truly, and
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faithfully keep safely all the prubic moneys col-

lected by him," etc. Suit was brought iby the

Uniljed States agrainst him and the sui-eties upo.n

his official bond for a brea,eh thereof in failing to pay cer-

tain public moneys, which he hiad received ,as directed by

the Secretary of the Treasury. Ajs a defense to the suit,

it was attempted to justify this default by setting up that

the money had been stolen from him without his fault.

There wais a division of opinion among the Judges of the

Cirenit C^urt where the suit was instituted, and the case

was (ertified up to the Supreme Court on this quesVio^n,

viz: "Does the felonious stealing, taking, and carrying

away the public moneys in the custody of a receiver of

public moneys, without any fault or negligence on M«

Iiaii, discharge him and his sureties, and is that a good

and valid defense to an action an his official 'bond?" The

6u])reme Court held that it was not a good defense, and

Mr. Justice McLean, in delivering the opinion of the

Co'jrt, states very clearly and forcibly the reasons where-

fcr. The learned Justice said: "This is not a case of

bailment, and co-nsequently the law of badlmenit

does not apply to it. The liability of the de-

fendant arises out of his oifficial TDond, and principles

which are founded, upon public policy The

obligation to keep safely the money is absolutie, without

any condition, expressed or implied, and nothing but the

payment of it, when required, can discharge the bond.

. . . . Public policy requires that every depositary

of the public money shoiuld be held to a strict accountabil-

it} , Not only that he should exercise the highest degree

of vigilance but that 'he should keep safely' the moneys

yrhicL come to Ms hands. 'Any relaxation of this condi-
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tioii would opien the door to frauds, which might be prac-

ticed with impunity. A depositary would have nothing

more to do than to lay his plans and arrange his proofs,

so as to establish Ms loss, without laches on his part.

Let such a principle be applied to our postimaster®, col-

lectors of the customs, receivers of public moneys, and

others who receive more or less of the public funds, and

what losses might not be anticipated by the public? No

such principle has been recognized or admitted as a legal

defense. And it is believed the instances are few, if in-

deed any can be found, where any relief has been given in

such cases by the interposition of Congress. As every de-

positary receiveis the office with a full knowledge of its

resiponsibilities, he cannot, in case of loss, complain of

hardship. He miuist stand by his bond, and meet the haz-

ards w^hich he voluntarily incurs."

The doctrine laid down in this case has been folloAved

in the courts of the United Statfes and in the State Courts

in a large number of cases, among which may be cited the

following: United States v. Morgan, 11 How\ 154;

United States v. Dashiel, 4 Wall. 182; United states v.

Keehler, 9 Wall. 83; Bevans v. United States, 13 Wall. 56;

Boyden v. United States, 13 Wall. 17; United States v.

Thomas, 15 Wall. 338; District Township of Taylor v.

Morton, 37 Iowa, 555; District Township of Union v.

Smith, 38 Iowa, 9; 18 Am. Kep. 39; State v. Moore, 74 Mo.

413, 41 Am. Rep. 322; Jefferson County v. Linebei^ger, 3

Mon. 231, 35 Am. Kep.. 462; Lowry v. Polk County, 51

Iowa, 50; 33 Am. Rep. 114; State Township v. Powell, 67

Mo. 935; 29 Am. Rep. 512; Ward v. School District, 10

Neb. 293; 35 Am. Rep. 477; State v. Harper, 6 Ohio St.

610; 67 Am. Dec. 363; State v. Nevin, 19 Nev. 162; 3 Am.
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St. Rep. 873; State v. Houston, 78 Ala. 576, 56 Am. Rep.

59. See, also, Mecliein on Public Officers, sees. 297-301,

912, where the general doctrine is well stated and all the

authorities collated. It is true that in United States v.

Thomas, supra, Mr. Justice Bradley, in delivering the

opinion of the Court, questioned the correctness of some

of the extreme views stated in some of the authorities re-

ferred to in United States v. Prescott et al. It was held

that the act of a public enemy would be a good defense

against a public officer and Ms sureties upon his official

bond. In United States v. Humason, 6 Saw. 99, the

Court permitted the defense that the officer whO' had pos-

session of the money was on a steamship which was lost

at sea,, the officer drowned, and the sum of money, while

being transported by said officer, witbout any fault or

negligence of his, lost in the Pacific Oceam. The only ex-

ceptions, therefore, sanctioned by the authorities are tlie

act of God or of a public enemy. As the present casie

does not come within either of the exceptions thus recog-

nized, it is difficult to see how the defendants, thioTigh

harsh it may seem to be, can escape tihe exacting meas-

ure of liability which the government, based upon prin-

ciples of sound public policy, requires of those pufblic of-

ficials who handle the public moneys. Tlie rules and

regulations of the Postoffice Department and various

acts of Congress indicate to what strict measure of aic-

countability postmasters are held. Section 4029, Revis-

ed Statutes, providing for the issuing of money orders,

declares that "tbe postmaster and his sureties sihall, in

every case, be held accountable upon his official bond

for all moneys received by him or his designated assist-

ants or clerks in charge of stations, from tbe issue of
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money orders, and for all moneys which may come into

Ms or their hands, or be plaiced in his or their custody by

reason of the transaction by them of money-order busi-

ne-ss." In the concluding portion of section 4 of the Act

of Marcth 3, 1883 (22 Stat, at Large, 528), it is provided:

"That the salaries of postmasters, ae fixed by law, shall

be deemed and taken to be full compensation for the re-

sponsibility and risk incurred and for the personal ser-

vices rendered by them «« custodians of the money order

and other funds of the Postoflfice Department." In other

words, the liability of a postmaster, upon his official bond,

for the safe keeping and faithful accounting for the public

moneys that coone into his possession, is regarded by law

as an abfgolute one. The mere faet,.aiS is pleaded by way

of defense in this case, that the clerk who embezzled the

mony held his office under the Civil Service Laws can

make no difference. No such exception is made by the

bond, and the Court cannot interpret it into the law as it

now stands. Though the clerk held his position under

the Civil Service Laws, he was nevertheless subject to the

immediate supervision of the iwvstmiaster, and the latter

was none the less responsible for 'his acts. (See Postal

Rules and Regulations, sec. 464, edition of 1887). More-

over, I am of the opinion that, based upon principles of

public policy, the postanaster shooild be held to an abso-

lute liability for the aetis of his subordinates, w^hether

they be under Civil Service Rules or not. A full appre-

oiat'on of this absolute liability will tend to greater vigi-

lance and scrutiny on tlie part of postmasters over the

acts of their subordinates, and will tend to preserve the

efficiency of tlie postal service. Any other rule would

lay the door wide open for frauds which could be 'practi^*-

ed with impunity, tothe demoralization of the service.
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I sum of the opinioni that the deanurrer tio the answer

should be sustained ; and it is so ordered.

[Endorsed] : Filed August 23, 1897. Southard Hoff-

man, Clerk.

In the Circuit Court of the United States, Ninth Circuit

Northern District of California.

TBE UNIT'EiD STAlT'ElS OF AMEiR-

lOA,

Plaintiff,

VIS

WILLIAM J. BRYAN, JESSE D.

CARR, WILLIAM MATTreEWS,

HENRY MILLER, and WM. F. HER
R)IN, A. N. DROWN, and VANDER
LYN STOW^ Exec'Utoiis of the Last

Will of W. W. Stow, Heretofore Sub-

stituted herein as Defendants in the

Place and Stead of W. W. Stow, De-

ceased.

DefendantiS, J

R- I

No. 11,791.

•'i*'.-.

Petition for Writ of Error.

To tihe Honorable Judiges of the United States Oireuit

Court of Apipeals, Ninth Judicial Circuit:

Oomes now the aibiove-named defendants, and each of

them, by their respective attorneyis, and complain that

in the record and proceedings had in said cause, and also

in the rendition of the judgment in the above-entitled
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cause in said United States Circuit Court, Ninth Circuit*

Nortiiern District of California, at term thereof,A.D.

1897, against said defendants, on the 30th day of Novem-

ber, lisDT, manifest eiTor hath happened to the great

damage of isaid defendants.

Wlierefore, said defendantis, and each of them^ pnay for

the allowance of a writ of error, and for an order fixing

the amount of bond for a supersedeas in said cause, and

for such other orders and process as may cause the same

to be corrected by the said United States Circuit Court of

Appeals for the Ninth Judicial District,

Dated this 4th day of January, A. D. 1898.

PAGE & EELLS and

JOHN T. OAKEY,

Attys. for Defendants

Allowed

:

'

WM. W. MOKOROW,

Judge.

[Endorsed] : Filed January 4, 1898. Southard Hoff-

man, Clerk. By W. B. Beaizley, Dep. Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

THE UNITED STATES OF AMER-
lOA,

Plaintiff,

vs.

WiILiLlAM J. BRYAN, JESSE D.

CARR, WILLIAM MJATTtHEWS,

HENRY MILLER, and WM. F. HER-

RIN, A. N. DROWN, and VANDER-
LYN STOW, Executors of the Last

Will of W. W. Stow, Heretofore Sub-

stituted herein as Defendants in the

Place and Stead of W. W. Stow, De-

ceased.

Defendantis.

Assignment of Errors.

Now come the above-named defendants, and each of

them nuake, presents^ and files the following assignmient

of errors to be annexed to the writ of error in this cause

Oiud returned therewith, upon which defeuidants, and

each of them, as plaintiffs in error will rely in the Circuit

Court of Appeals for the Ninth Circuit, for relief from the

judgment rendered in said cause in the Court below.

I.

That the Court below erred in overruling the demurrer

interposed by defendants and plaintiffs in error to the

original complaint filed in said cause.
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II.

llliiat tlie Court below erred in susitaining the demurrer

interpoised bj iplain'tiff and defendant in error to tbe ori-

ginal aiUKwer filed in said cause, and by bedding and de-

ciding that the facts stated in said answer filed were not

sufficient to constitute a defense to the cause of action in

plaintiff's complaiint contained.

UI.

That the Ooui't below erred in siustaining the first

grouiid of the demurrer inteirpoised by plaintiff and de-

fendant in eriYjr to the amended anisiwer by defendaxLts

and plaintiffs in eiTor, and by adjudging and deciding

that said amended answer does not sta-te facts sfufficient

to constitute a defense to the cause of action in the plain-

tiff's complaint contained.

LY.

That the Cour-t below erred in sustaining the second

ground of the demurrer interposed by plaintiff and de^

fendant in error to the amended answer filed as aforesaid

in said cause, and by deciding and adjudging that said

amended answer does not state fa;cts suffi^cient to con-

stitute a coiinterclaim to the cause of action in plaintiff's

complaint contained.

V.

That the Court below erred in rendering judgment

against defendants in said cause upon the /pleadings in
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said cause, aud tliat !»aid judgimient is contrary to law

aiiid tiie facts as stated iu tke pleading.s in said cause.

Deieiidantts and piaintiits in error pray tliat tiie judg-

ment o± tiie Court beiovv be reversed, ana sucii directions

be given tliat full force and efficacy may enure to defend-

ants by reason of tbe defense set up in their amended atn-

siwer filed in said cause.

PAG^E & EELLiS and

JOHl!^ T. GAKBY,

Att'ys. for Defendants and Plaintiffs in EiTor.

[Endorsed.] Filed January 4, 1898. Southard Hoffman,

Clerk . By W. B. Beaizley, Deputy Clerk.

No. 11,791.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California,

THE UNITED STATES OF AME'R-

lOA,
Plaintiff,

vs.

WILLIAM J. BRYAN et ah,

DefendantiS.

Order Fixing Bond on Writ of Error.

This cause came on for hearing upon the application

of defendants and plaintiffs in en-or to the Court to fix

the ainnount of the bond to be given by said defendants

and plaintiffs in eTwr, foT aippeal of this cause and for su-

persedeas, and tbe Court upon oon,sidera(tion thereof fix-
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ed the amount of the bond to be given by said defendants

and plaintiffs in en-or at the soim of twenty-six thousand

dollars.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : Filed Januar)^ 4, 1898. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth \Circuit,

Northern District of California.

THE UNITED STATES OF AMER- \

lOA, I

Plaintiff, i

vs.

f
V No. 11,791.

WILIvIAM J. BRYAN, JESSE D. /

OARR, WILLIAM MATTHEWS,
[

WILLIAM W. STOW, and HENRY ]

MILLER, !

Defendants.

Clerk's Certificate to Transcript.

I, Southard Hoffmian, clerk of the Circuit Coui-t of the

United States of America, of the Ninth Judicial Circuit,

in and for the Northern District of California, do hereby

certify the foregoing sixty-six (66) written pages, num-

bered from 1 to 6fi, inclusive, to be a fnll, true, and cor-

rect copy of the record and proceedings in the above and
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thea^ein entitled ciause, as the same remains oif record amd

on file in the office of the clerk of said court, and that

the same constitufte's the return to the annexed writ of

ror.

I, further certify that the cost of the foregoing return

to writ of error is $37.20, and that said amount wais paid

by William J. Biyan, one of the plaintiffs in error herein.

In testimony whereof, I hiave hereunto set my haind

and affixed the seal of said Circuit Court, this 28th day of

January, A. D. 1898.

[Seal] SO'UiTiHARiD HO.PFMIAN,

Clerk United States Circuit Court, Northern District of

California.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable, the

Judges of the Circuit Court of the United iStates for

the Nintii Circuit, Northern District of California,

G-reeting:

Because, in the record and proceedings, aiS also in tlie

rendition of the judgment of a plea whicih is in tne said

Circuit Court, before you, or some of yo'u, betweeai The

United States of Amierica. plaintiff and defemdamt i" er-

ror, and William J. Bryan, Jesse D. Carr, Williami Mat-

thews, Henry Miller, and William F. Herrin, A. N.

Drown, and Vanderlynn Stow, executors of the last will

of W. W. Stow, heretofore substituted herein ais defend-

ants in the place and stead of W. W. Stow, deceased, de-
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fendants and plaintiffs in error, a nuanifes-t error hatli

haptpened, to tJie great damage of the said William J.

Biyan, Jesse D. Oarr, Williami Matthews, Heuipy Miller,

and Win. F. Herriin, A. N. Drown, and Vanderlyn Stow,

execntors of the last will of W. W. 'Stow, heretofore sub-

stituted herein as defendants in the place and stead of

W. W. Stow, deceased, plaintiffs in error, as by their com-

plaint aippears.

We, being willing tihat error, if any hath been, sihould

be duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, do command you, iif judg-

ment be therein given, that then under your seal, dis-

tinctly aiud openly, yon send the record and proceedings

aforesaid, with all things concerning the same, to the

United States <'ircuit Ooui't of Appeals for the Ninth

Circuit, together ^Aith this writ, s.o that you have the

same at the city of San Francisco^ in the State of Galifor-

niai, on the third day of February next, in the said Circuit

Court of Appeals, to be tihen and there held, that the rec-

ord and proceedings aforesaid being inspected, tihe said

Circuit Court of Appeals inaj^ cause further to be done

therein to coiTect that error, what of right, and accord-

ing to the laws and cnstoms of the United States, should

be done.

Witness, the Honorable MELVITXE A^\ FULLER,

Chief Justice of the United States^ the 4tli day of Jann-

ary, in the year of our Lord one thousand eight hiindred

and ninety-eight.

[Seal]
^ SOUTHAK'D HOFFMAN,

Clerk of the Circuit (\mrt of the United States, for the

Ninth Circuit, NoTthem District of California.

Allowed bv:

^v:^[. w. :morkow,
Ju(lu"e.
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Service oif witliiu wiit aud receipt of a copy tbea^eof iK

hereby aidmitted this 4th day of Jauiuary, 1898.

SlAMUEiL KNIG^HT,

Asst. U. S. Attorney for Plaintiff.

The ams'wer of the Jmlges of the Circuit Court of the

United States of thie Math Judicial Circuit, in and 'for the

!Xort:herin> District of California.

The record aiud all proiceeding-s of the plaint whereof

mention is within made, witlh all things touchinigi the

same, we certify under tlie seal of our said Court, tO' the

United Stales Circuit Court of Appeals for the Kinth

Circuit, within menliioned at the day and place within

contained, in a certain schedule to this writ annexed as

within we are conimanded.

B}^ the Court.

[Seal] SOUTHARD HOFFMAN,
Oerk.

[Endorsed] : Filed January 4, 1898. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

[Endorsed]: No. 443. In the United States Circuit

Court of Appeals for the Ninth Circuit. William J.

Bryan, Jesse D. Carr, William Mattliews, Henry Miller,

and AYm. F. Herrin, A. N. Drown and Vaiiderlyn Stf)w,

a,s Executors of the Last Will of W. W. Stow, Deceasetl,

Plaintiffs in Error, v. The United States of America, De-
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fendant in Error. Transcript of Record. Error to the

Circuit Court of the United States for the Northern

District of California.

Filed April 1^, 1898.

F. D. MONOKTOCN,

aerk.

By Meredith Sawyer,

Depoity Oerk.


